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AN ACT concerning trusts.

Be it enacted by the People of the State of |Illinois,

esented in the CGeneral Assenbly:

Section 5. The Trusts and Trustees Act is anmended by

ging Section 5.3 as foll ows:

(760 ILCS 5/5. 3)
Sec. 5.3. Total return trusts.

(a) Conversion by trustee. A trustee may convert a trust

to a total return trust as described in this Section if al

he foll ow ng apply:

(1) The trust describes the anmount that may or nust
be distributed to a beneficiary by referring to the
trust's incone, and the trustee det er m nes t hat
conversion to a total return trust wll enable the
trustee to better carry out the purposes of the trust and
the conversion is in the best interests of t he
benefi ci ari es;

(2) <conversion to a total return trust neans the
trustee will invest and manage trust assets seeking a
total return wthout regard to whether that return is
frominconme or appreciation of principal, and wll rmake
distributions in accordance wth this Section (such a
trust is called a "total return trust” in this Section);

(3) the trustee sends a witten notice, which nust

meet the requirenents of subsection (a-5), of the

trustee's decision to convert the trust to a total return
trust, specifying a prospective effective date for the
conversion and including a copy of this Section, to the
foll ow ng beneficiaries, determned as of the date the
notice is sent and assum ng nonexercise of all powers of

appoi nt nent :
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(A all of the legally conpetent beneficiaries
who are currently receiving or eligible to receive
income fromthe trust; and

(B) all of the legally conpetent beneficiaries
who would receive or be eligible to receive a
di stribution of principal or incone if the current
interests of beneficiaries currently receiving or

eligible to receive inconme ended (the beneficiaries

described in this subparagraph (B) are hereinafter

referred to as "notice beneficiaries");

(4) there are one or nore legally conpetent inconme
beneficiaries under subdivision (3)(A) of this subsection
(a) and one or nore legally conpetent renainder
beneficiaries under subdivision (3)(B) of this subsection
(a), determ ned as of the date of sending the notice;

(5 a notice ne beneficiary fails to object ob}eets

to the conversion to a total return trust in a witing
delivered to the trustee within 60 days after the notice
is sent; and

(6) the trustee has signed acknow edgnents of
receipt confirmng that notice was received by each
beneficiary required to be sent notice under subdivision
(3) of this subsection (a).

(a-5) The witten notice required under subdivision

(a)(3) of this Section nust include a statenent of how the

trustee anticipates the total trust will operate, specify a

prospective date, which shall be no |later than the begi nning

of the second year of the trust following the date of notice,

and include a copy of this Section.

(b) Conversion by agreenent. Conversion to a total
return trust may be made by agreenent between a trustee and
all the primary beneficiaries of the trust under the virtual
representation provisions of Section 16.1 of +this Act if

those provisions otherw se apply. The agreenment nay include
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any actions a court could properly order under subsection (Q)
of this Section; however, any di stribution per cent age
determned by the agreenent nmay not be |less than 3% nor
greater than 5%

(c) Conversion or reconversion by court.

(1) The trustee may for any reason elect to
petition the court to order conversion to a total return
trust, including without I|imtation the reason that
conver si on under subsection (a) is unavail abl e because:

(A) a notice beneficiary tinmely objects to the
conversion to a total return trust;

(B) there are no | egal |y conpet ent
beneficiaries described in subdivision (3)(A) of
subsection (a); or

(© there are no | egal |y conpet ent
beneficiaries described in subdivision (3)(B) of
subsection (a).

(2) A beneficiary my request the trustee to
convert to a t ot al return trust or adjust the
di stribution percentage. If the trustee declines or fails
to act wwthin 60 days 6-mpnths after receiving a witten
request to do so, the beneficiary may petition the court
to order the conversion or adjustnent.

(3) The trustee may petition t he court
prospectively to reconvert froma total return trust or
adjust the distribution percentage if t he trustee
determnes that the reconversion or adjustnent wll
enable the trustee to better carry out the purposes of
the trust. A beneficiary my request the trustee to
petition the court prospectively to reconvert froma
total return trust or adjust the distribution percentage.
If the trustee declines or fails to act wwthin 60 days 6

ronths after receiving a witten request to do so, the

beneficiary may petition the court to or der t he
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reconversion or adjustmnent.

(4) In a judicial proceeding under this subsection
(c), the trustee may, but need not, present the trustee's
opi nions and reasons (A) for supporting or opposing
conversion to (or reconversion fromor adjustnment of the
distribution percentage of) a total return trust,
including whether the trustee believes conversion (or
reconver si on or adj ust nent of t he di stribution
percentage) would enable the trustee to better carry out
the purposes of the trust, and (B) about any other
matters rel evant to t he proposed conversion (or
reconver si on or adj ust nent of t he di stribution
percentage). A trustee's actions in accordance with this
subsection (c) shall not be deened i npr oper or
inconsistent with the trustee's duty of inpartiality
unl ess the court finds fromall the evidence that the

trustee acted in bad faith. No i nference that a trustee

previously exercised his or her investnment authority or

breached his or her judiciary inmpartiality shall arise

froma trustee filing a petition to convert, reconvert,

or adjust the distribution percentage.

(5) The court shall order conversion to (or
reconversion prospectively from or adjustnment of the
distribution percentage of) a total return trust if the
court determnes that the conversion (or reconversion or
adjustnment of the distribution percentage) will enable
the trustee to better carry out the purposes of the trust
and the conversion (or reconversion or adjustnent of the
distribution percentage) is in the best interests of the
beneficiaries.

(6) Notwi thstanding any other provision of this
Section, a trustee has no duty to inform beneficiaries
about the availability of this Section and has no duty to

review the trust to determ ne whether any action should
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be taken under this Section unless requested to do so in

witing by a notice beneficiary described in subdivision

(3) of subsection (a).

(d) Post conversion. Wile a trust is atotal return
trust, all of the followng shall apply to the trust:

(1) the trustee shall make inconme distributions in
accordance wth the governing instrument subject to the
provi sions of this Section;

(2) the term"incone" in the governing instrunent
means an annual anount (the "distribution anount") equal
to a percentage (the "distribution percentage") of the
net fair market value of the trust's assets, whether the
assets are considered inconme or principal under the
Principal and I ncone Act, averaged over the |esser of:

(i) the 3 preceding years; or
(1i) the period during which the trust has
been in existence;

(3) the distribution percentage for any trust
converted to a total return trust by a trustee in
accordance with subsection (a) shall be 4% and

(4) the trustee shall pay to a beneficiary (in the
case of an underpaynent) and shall recover from a
beneficiary (in the <case of an overpaynent) an anount
equal to the difference between the anmount properly
payable and the anmount actually paid, plus interest
conpounded annually at a rate per annum equal to the
distribution percentage in the year or years while the
under paynent or overpaynent exists.

(e) Admnistration. The trustee, in t he trustee's
discretion, may determne any of the followng matters in
admnistering a total return trust as the trustee from tine
to tinme determnes necessary or helpful for the proper
functioning of the trust:

(1) the effective date of a conversion to a total


SOLIMAR DFAULT BILLS NONE


© 00 N o o b~ w N Pk

W W W W W NN N NDNNDNDRNDNNR P P R B R R B R R
N W N P O © 0 N O 00 & W N B O © 0 N 0o o0 M W N B O

- 6- LRB093 02133 DRJ 03768 b

return trust;

(2) the manner of prorating the distribution anount
for a short year in which a beneficiary's interest
conmences or ceases;

(3) whether distributions are nmade in cash or in
ki nd;

(4) the manner of adj usti ng val uations and
cal cul ations of the distribution anbunt to account for
ot her paynents fromor contributions to the trust;

(5 whether to value the trust's assets annual ly or
nmore frequently;

(6) what valuation dates and how many val uation
dates to use;

(7) valuation decisions about any asset for which
there is no readily avail abl e market val ue, including:

(A) how frequently to val ue such an asset;

(B) whet her and how often to engage a
prof essi onal appraiser to value such an asset; and

(© whether to exclude the value of such an
asset fromthe net fair market value of the trust's
assets under subdivision (d)(2) for purposes of
determining the distribution amount. Any such asset
so excluded is referred to as an "excluded asset" in
this subsection (e), and t he trustee shal

di stribute any net incone received fromthe excl uded

asset as provided for in the governing instrunent,

subject to the follow ng principles:

(1) unless the trustee determnes there
are conpel l'i ng reasons to the contrary
considering all relevant factors including the
best interests of the beneficiaries, the
trustee shall treat each asset for which there
is no readily available nmarket value as an

excl uded asset;
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(i) if tangible personal property or
real property is possessed or occupied by a
beneficiary, the trustee shall not limt or
restrict any right of the beneficiary to use
the property in accordance with the governing
i nstrunment whether or not the trustee treats
the property as an excl uded asset;

(ii1) exanples of assets for which there
is areadily available mnmarket value include:
cash and cash equivalents; stocks, bonds, and
other securities and instrunents for which
there is an established market on a stock
exchange, in an over-the-counter nmarket, or
otherwi se; and any other property that can
reasonably be expected to be sold within one
week of t he deci sion to sel | wi t hout
extraordinary efforts by the seller;

(iv) exanples of assets for which there
is no readily available nmarket value incl ude:
st ocks, bonds, and other securities and
instrunments for which there is no established
mar ket on a stock exchange, in an
over-the-counter market, or otherw se; real
property; tangible personal property; and
artwork and ot her collectibles; and
any other admnistrative matters as the trustee

necessary or hel pf ul for the proper

functioning of the total return trust.

(f) Alloc
(1)

be deduct

return tru

anount .

(2)

ations.
Expenses, taxes, and other charges that would
ed from income if the trust were not a tota

st shall not be deducted fromthe distribution

Unl ess otherwise provided by the governing
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instrument, the trustee shall fund the distribution
anount each year fromthe follow ng sources for that year
in the order listed: first fromnet incone (as the term
woul d be determned if the trust were not a total return
trust), then fromother ordinary incone as determ ned for
federal income tax purposes, then from net realized
short-term capital gains as determned for federal incone
tax purposes, then fromnet realized long-term capital
gains as determ ned for federal inconme tax purposes, then
from trust principal conprised of assets for which there
is areadily avail able market value, and then from other
trust principal.

(g Court orders. The court may order any of the

followng actions in a proceeding brought by a trustee or a

beneficiary in accordance with subdivision (c)(1), (c)(2), or

(c)(3):

(1) select a distribution percentage other than 4%

(2) average the valuation of the trust's net assets
over a period other than 3 years;

(3) reconvert prospectively from or adjust the
di stribution percentage of a total return trust;

(4) direct t he di stribution of net i ncone
(determned as if the trust were not a total return
trust) in excess of the distribution anbunt as to any or
all trust assets if the distribution is necessary to
preserve a tax benefit; or

(5) change or direct any adm nistrative procedure
as the court determ nes necessary or helpful for the
proper functioning of the total return trust; or-

(6) order reinbursenent of the fees and expenses

incurred by a beneficiary if the court grants a petition

of the beneficiary or of a trustee and such other relief

as a court may find appropriate in the exercise of its

equi t abl e powers.
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Nothing in this subsection (g) |imts the equitable
powers of the court to grant other relief.

(g-5) Considerations. A trustee or a court nmay consi der

the foll owi ng when deci di ng whether to accept or decline a

request to convert, reconvert, or deternmine a distribution

percent age:

(1) The nature, purpose, and expected duration of

the trust.

(2) The intent of the settlor.

(3) The identity and ci rcunst ances of t he

benefici ari es.

(4) The needs for liquidity, reqularity of incone,

and preservation and appreciation of capital.

(5) The assets held in the trust; the extent to

which they consist of financial assets, interests in

closely held enterprises, t angi bl e and i ntanqgi bl e

per sonal property, or real property; the extent to which

an asset is used by a beneficiary; and whether an asset

was purchased by the trustee or received from the

settlor.

(6) The net anobunt allocated to incone under

Section 3 of the Principal and Incone Act and the

increase or decrease in the value of the principal

assets, which the trustee nay estinmate as to assets for

whi ch market values are not readily avail abl e.

(7) Whether and to what extent the terns of the

trust give the trustee the power to invade principal or

accunulate income or prohibit the trustee from.invadi ng

principal or accunulating incone, and the extent to which

the trustee has exercised a power fromtine to tine to

i nvade principal or accunul ate incone.

(8) The actual and anticipated effect of econonc

conditions on principal and incone and the effects of

i nflati on and defl ati on.
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(9) The anti ci pat ed t ax consequences of an

adj ust nent .

(h) Restrictions. The distribution anobunt my not be
less than the net inconme of the trust, determ ned w thout
regard to the provisions of this Section, for either a trust
for which an estate tax or a gift tax marital deduction was
or may be clained in whole or in part (but only during the
[ifetime of the spouse for whomthe trust was created), or a
trust that was exenpt in whol e or in part from
generation-skipping transfer tax on the effective date of
this amendatory Act of the 92nd General Assenbly by reason of
any effective date or transition rule. Conversion to a total
return trust does not affect any provision in the governing
i nstrunent:

(1) directing or authorizing t he trustee to
di stribute principal;

(2) directing or aut hori zi ng the trustee to
distribute a fixed annuity or a fixed fraction of the
val ue of trust assets;

(3) authorizing a beneficiary to withdraw a portion
or all of the principal; or

(4) in any mnner that would dimnish an anmount
permanent|ly set aside for charitable purposes wunder the
governing instrument unless both inconme and principal are
So set aside.

(1) Tax limtations. |If a particular trustee is a
beneficiary of the trust and conversion or failure to convert
woul d enhance or dimnish the beneficial interest of the
trustee, or if possession or exercise of the conversion power
by a particular trustee would al one cause any individual to
be treated as owner of a part of the trust for incone tax
pur poses or cause a part of the trust to be included in the
gross estate of any individual for estate tax purposes, then

that particular trustee may not participate as a trustee in
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the exercise of the conversion power; however:

(1) the trustee may petition the court under
subdi vision (c)(1) to order conversion in accordance with
this Section; and

(2) if the trustee has one or nore co-trustees to
whom this subsection (i) does not apply, the co-trustee
or co-trustees may convert the trust to a total return
trust in accordance wth this Section.

(j) Releases. A trustee nmay irrevocably release the
power granted by this Section if the trustee reasonably
believes the release is in the best interests of the trust
and its beneficiaries. The release may be personal to the
releasing trustee or may apply generally to sone or al
subsequent trustees, and the rel ease may be for any specified
period, including a period neasured by the Ilife of an
i ndi vi dual .

(k) Renedies. A trustee who reasonably and in good faith
takes or omts to take any action under this Section is not
liable to any person interested in the trust. |If a trustee
reasonably and in good faith takes or omts to take any
action under this Section and a person interested in the
trust opposes the act or omssion, the person's exclusive
remedy is to obtain an order of the <court directing the
trustee to convert the trust to a total return trust, to
reconvert from a total return trust, to change t he
distribution percentage, or to order any admnistrative
procedures the court determ nes necessary or hel pful for the

proper functioning of the trust. If a court finds that the

trustee did not act reasonably and in good faith, the court

may require the trustee to pay an appropriate anount fromthe

trustee's own funds to the trust or the beneficiaries to put

the trust or the beneficiaries in the position that it or

they woul d have occupied if the trustee had not so acted. An

act or omssion by a trustee under this Section is presuned
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taken or omtted reasonably and in good faith unless it is
determ ned by the court to have been an abuse of discretion.
Any claim by any person interested in the trust that an act
or om ssion by a trustee under this Section was an abuse of
di scretion is barred if not asserted in a proceeding
commenced by or on behalf of the person within 2 years after
the trustee has sent to the person or the person's personal
representative a notice or report in witing sufficiently
disclosing facts fundanental to the <claim such that the
person knew or reasonably should have known of the claim The
precedi ng sentence shall not apply to a person who was under
a legal disability at the tinme the notice or report was sent
and who then had no personal representative. For purposes of
this subsection (k), a personal representative refers to a
court appointed guardian or conservator of the estate of a
person.

(1) Application. This Section is available to trusts in
exi stence on the effective date of this anendatory Act of the
92nd Ceneral Assenbly or created after that date. This
Section shal | be construed as pertaini ng to t he
admnistration of a trust and shall be available to any trust
that is admnistered in Illinois under Illinois law or that
is governed by Illinois law with respect to the neaning and
effect of its ternms unless:

(1) the trust is a trust described in Internal

Revenue Code Section 170(f)(2)(B), 664(d), 1361(d),

2702(a)(3), or 2702(b); eof

(2) the governing instrunment expressly prohibits
use of this Section by specific reference to this

Section. A provision in the governing instrunment in the

form "Neither the provisions of Section 5.3 of the

Trusts and Trustees Act nor any correspondi ng provision

of future law may be used in the admnistration of this

trust™ or a simlar provision denonstrating that intent
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is sufficient to preclude the use of this Section; or-

(3) the trust is a trust with respect to which a

trustee currently possesses the power to adjust under

Section 4.5 of the Principal and | ncone Act.

(Source: P.A 92-838, eff. 8-22-02.)

Section 10. The Principal and Incone Act is anended by

addi ng Sections 4.5 and 4.10 as foll ows:

(760 ILCS 15/4.5 new)

Sec. 4.5. Trustee's power to adjust.

(a) A trustee may adjust between principal and incone to

the extent the trustee considers necessary if the trustee

i nvests and nanages trust assets as a prudent investor, the

terns of the trust describe the anpbunt that nmay or nust be

distributed to a beneficiary by referring to the trust's

incone, and the trustee deternines, after applying the rules

in subsection (b) of Section 3 of this Act, that the trustee

is unable to conply with that subsection (b).

(b) In deciding whether and to what extent to exercise

the power conferred by subsection (a), a trustee shal

consi der al | factors relevant to the trust and its

beneficiaries, including the following factors to the extent

that they are rel evant:

(1) The nature, purpose, and expected duration of

the trust.

(2) The intent of the settlor.

(3) The identity and ci rcunst ances of t he

benefici ari es.

(4) The needs for liquidity, reqularity of incone,

and preservation and appreciation of capital.

(5) The assets held in the trust; the extent to

which they consist of financial assets, interests in

cl osel y hel d enterprises, tangible and intangible
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personal property, or real property; the extent to which

an asset is used by a beneficiary; and whether an asset

was purchased by the trustee or received from the

settlor.

(6) The net anpunt allocated to incone under the

other Sections of this Act and the increase or decrease

in the value of the principal assets, which the trustee

may estinate as to assets for which market val ues are not

readi ly avail abl e.

(7) Whether and to what extent the terns of the

trust give the trustee the power to i nvade principal or

accunul ate income or prohibit the trustee frominvadi ng

principal or accunulating incone, and the extent to which

the trustee has exercised a power fromtine to tine to

i nvade principal or accunul ate incone.

(8) The actual and anticipated effect of econonc

conditions on principal and incone and the effects of

i nflati on and defl ati on.

(9) The anti ci pat ed t ax consequences of an

adj ust nent .

(c) A trustee may not nmke an adjustnent:

(1) that dimnishes the incone interest in a trust

that requires all of the incone to be paid at | east

annually to a spouse and for which an estate tax or qift

tax marital deduction would be allowed, in whole or in

part, if the trustee did not have the power to nake the

adj ust nent ;

(2) that reduces the actuarial value of the incone

interest in a trust to which a person transfers property

with the intent to qualify for a gift tax exclusion;

(3) that changes t he anount payabl e to a

beneficiary as a fixed annuity or a fixed fraction of the

value of the trust assets;

(4 fromany anpunt that is pernanently set aside
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for charitable purposes wunder a will or the terns of a

trust unless both incone and principal are so set aside;

(5) if possessing or exercising the power to nake

an adjustnent causes an individual to be treated as the

owner of all or part of the trust for incone tax

pur poses, and the individual would not be treated as the

owner if the trustee did not possess the power to nake an

adj ust nent ;

(6) if possessing or exercising the power to nake

an adjustnent causes all or part of the trust assets to

be included for estate tax purposes in the estate of an

individual who has the power to renpve a trustee or

appoint a trustee, or both, and the assets would not be

included in the estate of the individual if the trustee

did not possess the power to make an adj ustnent;

(7) if the trustee is a beneficiary of the trust;

(8 if the trustee is not a beneficiary, but the

adjustnent would benefit the trust ee directly or

indirectly.

(d) If subdivision (c)(5), (c)(6), (c)(7), or (c)(8)

applies to a trustee and there is nore than one trustee, a

co-trustee to whomthe provision does not apply may nake the

adj ust nent _unl ess the exercise of the power by the remaining

trustee or trustees is not perntted by the terns of the

(e) A trustee may release the entire power conferred by

subsection (a) or nay release only the power to adjust from

i ncone to principal or the power to adjust from principal to

incone if the trustee is uncertain about whether possessing

or exercising the power will cause a result described in

subdivisions (c)(1) through (c)(6) or in subdivision (c)(8)

or if the trustee deternines that possessing or exercising

the power wll or may deprive the trust of a tax benefit or
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i mpose a tax burden not described in subsection (c). The

rel ease nay be permanent or for a specified period, including

a period neasured by the life of an individual.

(f) Terns of atrust that limt the power of a trustee

to make an adj ustnent between principal and incone do not

affect the application of this Section unless it is clear

fromthe terns of the trust that the ternrs are intended to

deny the trustee the power of adjustnent conferred by

subsection (a).

(g) Wth respect to a trust in existence on January 1,

(1) A trustee shall not have the power to adjust

under this Section if, within 60 days after the date of

the statement required in subsection (h), a super

majority of the trust beneficiaries deliver to the

trustee a witten objection to the application of this

Section to the trust. An objection shall be deened to be

delivered to the trustee on the date the objection is

mailed to the mailing address listed in the notice

provi ded under subsection (h).

(2) An objection under this Section may be executed

by a |eqgal representative or natural quardian of a

beneficiary wthout the comencenent of any court

proceedi ng or the approval of any court.

(3) If an objection is delivered to the trustee,

then the trustee nay petition the circuit court for an

order quashing the objection and vesting in the trustee

the power to adjust under this Section. The burden wll

be on the objecting beneficiaries to prove that the power

to adjust would be inequitable, illegal, or otherwise in

contravention of the grantor's intent. The court nay

award costs and attorney's fees relating to the trustee's

petition in the sane manner as in chancery actions. Wen

costs and attorney's fees are to be paid out of the
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trust, the court, in its discretion, may direct from

which part of the trust they shall be paid.

(4) If no tinely objection is made or if the

trustee is vested with the power to adjust by court

order, the trustee may thereafter exercise the power to

adjust wthout providing notice of its intent to do so

unl ess, in vesting the trustee with the power to adjust,

the court deternines that unusual circunstances require

ot herw se.

(5) If atrustee nakes a good faith effort to

conply with the notice provisions of subsection (h), but

fails to deliver notice to one or nore beneficiaries

entitled to such notice, neither the validity of the

notice required under this subsection nor the trustee's

power to adjust wunder this Section shall be affected

until the trustee has actual notice that one or nore

beneficiaries entitled to notice were not notified. Until

the trustee has actual notice of the notice deficiency,

the trustee has all of the powers and protections granted

a trustee with the power to adjust under this Act. VWhen

t he trust ee has act ual notice that one or nore

beneficiaries entitled to notice wunder subsection (h)

were not notified, the trustee's power to adjust under

this Section shall cease until all beneficiaries who are

entitl ed to such notice, including those who were

previously provided with such notice, are notified and

given the opportunity to object as provided for under

this subsection

(6) The objection of a super maj ority of

beneficiaries wunder this subsection shall be valid for a

peri od of one year after the date of the notice given

under subsection (h). Upon expiration of the objection,

the trustee may thereafter qgive a new notice under

subsection (h).
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(7) Nothing in this Section is intended to create

or inply a duty of the trustee of a trust existing on

January 1, 2003 to seek a power to adjust pursuant to

this subsection or to give the notice described in

subsection (h) if the trustee does not desire to have a

power to adjust under this Section, and no inference of

i mpropriety shall be nade as the result of a trustee not

seeking a power to adjust pursuant to this subsection.

(8) A trust exists on January 1, 2003 if it is not

revocable on January 1, 2003. A trust is revocable if it

is revocable by the grantor alone or in conjunction wth

any other person. Atrust is not revocabl e for purposes

of this Section if it is revocable by the grantor only

with the consent of all persons having a benefici al

interest in the property.

(h) A trustee of a trust in existence on January 1, 2003

that is not prohibited under subsection (c) from exercising

t he power to adjust shall, any tine before initially

exercising the power, provide notice to the foll ow ng

benefici ari es:

(1) Al of the legally conpetent beneficiaries who

are then currently receiving or eligible to receive

i ncone fromthe trust.

(2) Al of the legally conpetent beneficiaries who

woul d receive or be eligible to receive a distribution of

principal or incone if the then-current interests of the

beneficiaries then currently receiving or eligible to

recei ve incone ended (the beneficiaries described in this

paragraph (2) are hereinafter referred to as notice

beneficiaries").

The notice required under this subsection nmust include

all of the follow ng:

(A) The nane, tel ephone nunber, street address, and

mai | i ng address of the trustee and of any individual s who
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may be contacted for further information.

(B) A statenment that unless a super majority of the

beneficiaries objects to the application of this Section

to the trust within 60 days after the date the statenent

pursuant to this subsection was served, then this Section

will apply to the trust; and the trustee wl| have the

power to adjust between incone and principal and that

such a power may have an effect on the distributions to

such beneficiary fromthe trust.

(C) The statenent required under paragraph (B) nmay

contain information regarding a trustee's fiduciary

obligations with respect to the power to adjust between

i ncone and principal under this Section.

(i) For purposes of subsections (g) and (h), a "super

maj ority" of t he trust beneficiaries neans at | east

two-thirds in interest of the reasonably ascertai nabl e

current beneficiaries described in subsection (h).

(760 I LCS 15/4.10 new)

Sec. 4.10. Judicial control of discretionary power.

(a) The court may not order a fiduciary to change a

deci sion to exercise or not to exercise a discretionary power

conferred by this Act unless it determines that the decision

was an abuse of the fiduciary's discretion. Afiduciary's

decision is not an abuse of discretion nerely because the

court would have exercised the power in a different manner or

woul d not have exercised the power.

(b) The decisions to which subsection (a) applies

i nclude the foll ow ng:

(1) A decision under Section 4.5 as to whether and

to what extent an anount should be transferred from

principal to incone or fromincone to principal

(2) A decision reqgarding the factors that are
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relevant to the trust and its beneficiaries, the extent

to which the factors are relevant, and the weight, if

any, to be given to those factors, in deciding whether

and to what extent to exercise the discretionary power

conferred by Section 4.5.

(c) If the court determines that a fiduciary has abused

fiduciary's discretion, the court may place the i ncone

and

remai nder beneficiaries in the positions they would have

occupied if the discretion had not been abused, according to

t he

foll owi ng rul es:

(1) To the extent that the abuse of discretion has

resulted in no distribution to a beneficiary or in a

distribution that is too small, the court shall order the

fiduciary to distribute fromthe trust to the beneficiary

an anount that the court deternmnes wll restore the

beneficiary, in whole or in part, to the beneficiary's

appropri ate position.

(2) To the extent that the abuse of discretion has

resulted in a distribution to a beneficiary that is too

large, the court shall place the beneficiaries, the

trust, or both, in whole or in part, in their appropriate

positions by ordering the fiduciary to withhold an anount

from one or nore future distributions to the beneficiary

who received the distribution that was too |large or

ordering that beneficiary to return sone or all of the

distribution to the trust.

(3) To the extent that the court is unable, after

appl yi ng par agr aphs (1) and (2), to place the

beneficiaries, the trust, or both, in the positions they

would have occupied if the discretion had not been

abused, the court may order the fiduciary to pay an

appropriate amount fromits own funds to one or nore of

the beneficiaries or the trust or both.

(d) Upon petition by the fiduciary, the court having
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jurisdiction over a trust shall deternm ne whether a proposed

exerci se or non-exercise by the fiduciary of a discretionary

power conferred by this Act will result in an abuse of the

fiduciary's discretion. If the petition descri bes t he

proposed exercise or non-exercise of the power and contains

sufficient information to inform the beneficiaries of the

reasons for the proposal, the facts upon which the fiduciary

relies, and an expl anation of how the incone and remainder

beneficiaries wl|l be affected by the proposed exercise or

non-exerci se of the power, a beneficiary who challenges the

pr oposed exerci se or non-exercise has the burden of

establishing that it will result in an abuse of discretion.
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